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	Name of Contract:		

Contract No:		

To:		

	We have examined the Conditions of Contract, Employer's Requirements, Schedules, Contract Data, and the attached Appendices and Addenda No’s 	
for the above-named Contract. We have understood and checked these documents and have ascertained that they contain no errors or other defects except as identified in our Tender. We accordingly offer to design, execute and complete the Works and remedy any defects therein so that they are fit for the purposes defined in the Contract, and to operate and maintain the facility under licence from the Employer for the period and in conformity with the terms and conditions contained in the Contract for the lump sum amount of: 

		
(currency and amount in figures)
	

		
(currency and amount in words)

or such other amount as may be determined in accordance with the Contract.


	
This amount is made up of the following components:

For the Design-Build of the Works, the amount of:		
(currency and amount in figures)

	
(currency and amount in words)

For the Maintenance Service, the amount of: 		
(currency and amount in figures)

	
(currency and amount in words)


	We agree to abide by this Tender until ………………………..(date) and it shall remain binding upon us and may be accepted at any time before that date.

	If this offer is accepted, we will provide the required Performance Security, and commence and complete the Works, and provide the Operation Service and the Maintenance Service, in accordance with the above-named documents and the agreed programme.

	We further undertake, together with the Employer, to jointly appoint the DAB in accordance with the requirements of the Contract.

	Unless and until a formal Contract Agreement is prepared and executed, this Letter of Tender, together with your written acceptance thereof, shall constitute a binding Contract between us.

We understand that you are not bound to accept the lowest or any tender you may receive. 

	
Signed by:		
		(signature)

in the capacity of:		


duly authorised to sign tenders for and on behalf of: 	


Address:		

		

		


Date:		
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Name of Contract:		

Contract No:		

To:		

Date:		

Your Reference:		

Our Reference:		

We thank you for your Tender dated ……………………………..for the design, execution and completion of the Works comprising the above-named Contract and remedying of defects therein so that they are fit for the purposes defined in the Contract, and for the operation and maintenance thereof under licence for the period of ………………………………years, all in conformity with the terms and conditions contained in the Contract as amended by the attached Memorandum, signed by you and ourselves.


	We have pleasure in accepting your Tender (as corrected/adjusted in accordance with the Memorandum) for the Accepted Contract Amount of: 
		
(currency and amount in figures)

	
(currency and amount in words)

	This amount is made up of the following components:

For the Design-Build of the Works, the amount of: 		
(currency and amount in figures)

	
(currency and amount in words)


For the Maintenance Service, the amount of: 		
(currency and amount in figures)

	
(currency and amount in words)


In consideration of you properly and truly performing the Contract, we agree to pay you the Accepted Contract Amount or such other sums to which you may become entitled under the terms of the Contract, at such times and as prescribed by the Contract.

	We acknowledge that this Letter of Acceptance creates a binding Contract between us, and we undertake to fulfil all our obligations and duties in accordance with the terms of this Contract.

	Signed by:		
		(signature)

For and on behalf of:	


Date:		





CITY JOHANNESBURG 	Bid No. A906
Part C1.1: Offer and Acceptance
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	Notes:

	

	1.	The extent of deviations from the tender documents issued by the Employer prior to the tender closing date is limited to those permitted in terms of the Conditions of Tender.


	2.	A Tenderer’s covering letter shall not be included in the final contract document.  Should any matter in such letter which constitutes a deviation as aforesaid, become the subject of agreements reached during the process of offer and acceptance, the outcome of such agreement shall be recorded here.


	3.	Any other matter arising from the process of offer and acceptance either as a confirmation, clarification or change to the tender documents and which it is agreed by the Parties becomes an obligation of the contract, shall also be recorded here.


	4.	Any change or addition to the tender documents arising from the above agreements and recorded here shall also be incorporated into the final draft of the Contract.



1	Subject ……………………………………………………………………………………………………………..
	Details …………………………………………………………………………………………………………….

2	Subject …………………………………………………………………………………………………………….
	Details ……………………………………………………………………………………………………………..
	By the duly authorised representatives signing this Schedule of Deviations, the Employer and the Tenderer agree to and accept the foregoing Schedule of Deviations as the only deviations from and amendments to the documents listed in the Tender Data and addenda thereto as listed in the Tender Schedules, as well as any confirmation, clarification or change to the terms of the offer agreed by the Tenderer and the Employer during this process of offer and acceptance.
	

	IT IS EXPRESSLY AGREED THAT NO OTHER MATTER WHETHER IN WRITING, ORAL COMMUNICATION OR IMPLIED DURING THE PERIOD BETWEEN THE ISSUE OF THE TENDER DOCUMENTS AND THE RECEIPT BY THE TENDERER OF A COMPLETED SIGNED COPY OF THE CONTRACT SHALL HAVE ANY MEANING OR EFFECT IN THE CONTRACT BETWEEN THE PARTIES ARISING FROM THIS AGREEMENT.
	


	For the Tenderer
	
	For the Employer:
	
	

	
	
	
	
	

		
	
	Signature
	
		

	
	
	
	
	

		
	
	Name
	
		

	
	
	
	
	

		
	
	Capacity
	
		

	
	
	
	
	

	Name and address of organisation:
	
	
	
	Name and address of organisation:

	
	
	
	
	

		
	
	
	
		

	
	
	
	
	

		
	
	
	
		

	
	
	
	
	

		
	
	Witness Signature
	
		

	
	
	
	
	

		
	
	Witness Name
	
		

	
	
	
	
	

		
	
	Date
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	The Tenderer, (now Contractor), identified in the Offer part of this Agreement hereby confirms receipt from the Employer, identified in the Acceptance part of this Agreement, of the Employer’s Letter of Acceptance and one fully completed original copy of this Agreement, including the Schedule of Deviations (if any), today:


	
the 		(day)


	
of 		(month)


	
20		(year)


	
at 		(place)



	For the Contractor:
	
	

	
		
	

	
	Signature
	

	
	
	

	
		
	

	
	Name
	

	
	
	

	
		
	

	
	Capacity
	

	
	
	

	Signature and name of witness
	

	
		
	

	
	Signature
	

	
	
	

	
		
	

	
	Name
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C.1.2.1.1	These conditions reflect the Contract Data applicable to the corresponding Sub-Clauses of the “General Conditions” that are part of the Conditions of Contract for Design, Build and Operate Projects, First Edition 2008 published by the International Federation of Consulting Engineers (FIDIC).

C.1.2.1.2	The “General Conditions” are obtainable from Consulting Engineers South Africa (CESA), PO Box 68482, Bryanston, 2021, Tel: (+27 11) 463 2022, Fax: (+27 11) 463 7383, E-mail: general@cesa.co.za.


	All of the following Notes apply:
NOTES
Note 1

The documents forming the Contract are to be taken as mutually explanatory of one another.  For the purpose of interpretation, the priority of the documents shall be in accordance with the following sequence:

(a)	the Form of Offer and Acceptance.
(b)	amplifications of the General Conditions of Contract within the Contract Data.
(c)	additional special conditions or amendments to the General Conditions of Contract 
	within the Contract Data.
(d)	the General Conditions of Contract.
(e)	the Specifications, Drawings, Schedules and other documents forming part of the 
	Contract (in that order) contained in the Scope of Work and the Site Information.

If any ambiguity or discrepancy is found in the documents, the Employer and/or his Representative shall issue any necessary clarification or instruction.

	Note 2

Certain pro-forma forms and pro-forma agreements contained in the General Conditions of Contract have been adapted for this particular contract.  Those pro-forma forms and pro-forma agreements contained in the General Conditions of Contract do not apply where replaced by similar pro-forma forms and pro-forma agreements in this document.
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The Contract Data tabled below are applicable to this Contract.

C.1.2.2.1	SECTION 1:  DATA PROVIDED BY THE EMPLOYER

	Sub-Clause
	Data to be given
	Data

	1.1.24
	Where the Contract allows the Cost Plus Profit, percentage profit to be added to the Cost:
	

  ……12…….     	 %

	1.1.26
	Cut-Off Date (number of days after the Time for Completion of Design-Build):
	
  ……28…….   days 

	1.1.32
	Employer’s name and address:
	(For the Design-Build Period)
City of Johannesburg
Transport Department
Old Mutual Building
75  Helen Joseph 
Johannesburg
2001

(For the Operations/Maintenance Period)
City of Johannesburg
Transport Department
Old Mutual Building
75  Helen Joseph 
Johannesburg
2001

	1.1.35
	Employer’s Representative’s name and address:
	To be confirmed by the Employer prior to Contract Signing

	1.1.70
	Parts of the Works that shall be designated a Section for the purposes of the Contract:
	Contract Data on the Sections is given in Volume 2B – Part C3.5 of the Scope of Work hereto.

	1.1.78
	Time for Completion of Design-Build:
	1) All ITS functionality (software) as described within Volume 2B – Section C3 of the Scope of work hereto shall be completed within 6 months from the Effective date;
2) Sections shall be completed as per Volume 2B – Part C3.5 of the Scope of work hereto; and
3) Minimal operations shall start no later than 1st October  2022

	1.3
	Agreed methods of electronic transmission:
	Virus-protected e-mail

	1.3
	Address of Employer for communications: 
	City of Johannesburg
Transport Department
Old Mutual Building
75  Helen Joseph 
Johannesburg
2001

	1.3
	Address of Employer’s Representative for communications:
	To be confirmed by the Employer prior to Contract Signing

	1.4
	Contract shall be governed by the law of: 
	The Republic of South Africa 

	1.4
	Ruling language: 
	English 

	1.4
	Language for communications: 
	English 

	2.1
	After receiving the Letter of Acceptance, the Contractor shall be given right of access to all or part of the Site within: 
	As indicated within Volume 2B – Part C3.5 of the Scope of work hereto

	4.2
	Performance Security (as percentages of the Accepted Contract amount in Currencies):
	

	
	Percentage 
	…10 %

	
	Currency 
	…South African Rand

	4.2
	Reduction in Performance Security at the end of the Retention Period: 
	
……5 %

	5.1
	Period for notification of errors, faults and other defects is: 
	
……28 days

	5.2
	Contractor’s Documents requiring approval: 
	…As tabled in Volume 2B – Part 
   C3.3.2 of the Scope of work hereto

	6.5
	Normal working hours on the Site: 
	With the exception of 
· statutory public holidays;
· builders recess as published SAFCEC; and
· the shift works specified in the Employer’s Requirements,

normal working hours are: South African time (07:00 to 18:00) from Mondays to Fridays

	8.2
	Period of the Operation Service: 
	……4 years (less the Design-Build period)

	9.2
	Time for Completion of each Section:
	

	
	Section
	As provided in Volume 2B – Section C3.5 of the Scope of work hereto

	
	Time for Completion of Design-Build 
	As per Volume 2B – Section C3.5.3; and
28 Days before IRPTN Operations Start as indicated within Volume 2B – Section C3.5.3 of the Scope of Work

	9.6
	Delay damages (amount per day of delay): 
	0.05% per accepted contract amount

	9.6
	Maximum amount of delay damages (percent of final Contract Price): 
	……10 %

	10.6a
	Maximum compensation payable by Contractor: 
	……10% of contract amount

	10.6b
	Maximum compensation payable by Employer:
	……10% of contract amount

	10.7
	Performance damages:
	

	
	Failure 
	See Volume 2B - Part C5.3 – Annexure B – Service Level Specification

	
	Damages 
	See Volume 2B - Part C5.3 – Annexure B – Service Level Specification

	10.7
	Rights of Employer if failure continues for more than 84 days: 
	In addition to the stated Conditions of Contract, the Employer shall also be entitled to:
i. Arrange for the performance of the relevant affected part of the Operational Services by another person at the Main Contractor’s cost; or
ii. Terminate the affected, relevant and appropriate part of the Operation Service by given not less than 56 days notice, in accordance with Sub-Clause 15.2 (Termination of Contractor’s Default) 


	10.7
	Minimum production outputs required:
	See Volume 2B - Part C5.3 – Annexure B – Service Level Specification

	13.5
	Percentage rate to be applied to Provisional Sums: 
	…10 %

	13.8
	Adjustments for Changes in Costs (Contract Price Adjustments (CPA))
	No Contract Price Adjustments will be considered. This is a fixed price contract for the contract duration.

	14.2
	Amount of Advance Payment (percent of Accepted Contract Amount): 
	…5 % with a written guarantee of twice the Advance Payment amount

	14.2
	Currencies of payment if different to the currencies quoted in the Contract: 
	Not applicable 

	14.2
	Percentage deductions for the repayment of the Advance Payment: 
	As per relevant Clause

	14.3
	Percentage of Retention: 
	……20 %

	14.3
	Limit of Retention Money: 
	……10 %

	14.6(b)(i)
	Plant and Materials for payment when shipped: 
	Not applicable to the contract 

	14.6(c)(i)
	Plant and Materials for payment when delivered to the Site: 
	……0%

	14.7(b)
	Minimum Amount of Interim Payment Certificate: 
	……ZAR 500,000

	14.9
	Financing charges for delayed payment (percent points above discount rate): 
	      0%

	14.17
	Currencies for payment of Contract Price: 
	ZAR only.

	14.17
	Proportions of Local and Foreign Currencies are:
	

	
	Local 
	……100%

	
	Foreign 
	……0%.

	14.17
	Rate of exchange: 
	Not applicable

	14.17
	Payment of damages shall be:
	

	
	Currency 
	……ZAR

	
	Proportion 
	……100%

	14.19
	Amount of Maintenance Retention Fund: 
	……5%

	17.1
	Operation of forces of nature allocated to the Contractor: 
	The Conditions of Contract shall be applicable 

	17.8
	Total liability of the Contractor shall not exceed: 
	The accepted contract amount plus 10%

	19.2(a)(i)
	Permitted deductible limits: 
	See Volume 2B - Part C5.3 – Annexure B – Service Level Specification

	19.2(a)(ii)
	Additional sum to be insured: 
	      10 %

	19.2(a)(4)
	Employer’s Risks to be insured if different to Sub-Clause 17.1: 
	Not different.

	19.2(a)(5)
	Exceptional Risks to be insured if different to Sub-Clause 18.1: 
	Not different.

	19.2(b)
	Insurance of Contractor’s Equipment (amount required): 
	An amount equal to the full replacement value thereof at Base Date value and which shall be adjusted in accordance with Sub-Clause 13.8. 

	19.2(c)
	Amount of Professional Liability Insurance required: 
	Agreed Contract amount plus 5%

	19.2(c)
	Period for which Professional Liability Insurance required:
	12 Months after contract completion 

	19.2(d)
	Amount of insurance required for injury to persons and damage to property:
	ZAR 30 million at Base Date value and which shall be adjusted in accordance with Sub-Clause 13.8.

	19.2(f)
	Other insurances required by law from the Contractor:
	Not applicable

	19.3(a)
	Amount of the extended cover insurance required: 
	Not applicable

	19.3(d)
	Other insurances required by law from the Contractor:
	Not applicable

	19.3(e)
	Other optional insurances required from the Contractor: 
	Not applicable

	20.3
	Date for appointment of DAB: 
	The date shall be determined by the Employer’s Representative within 28 days after written mutual agreement of non-resolution of a Dispute

	20.4
	The DAB shall comprise: 
	3 members

	20.8
	Appointing entity (official) for DAB members, if not agreed shall be
	The President of Consulting Engineers South Africa or a person appointed by him.

	20.8
	Language of arbitration:
	English






C.1.2.2.2	SECTION 2: DATA PROVIDED BY THE CONTRACTOR

	Sub-Clause
	Data to be given

	1.1.1.9
	The Name of the Contractor is: 


	


	


	1.2.1.2

	The address of the Contractor is:
Physical address:

	

	

	

	

	


	
	Postal address:

	

	

	

	

	

	 

	
e-mail address:  ………………………………………………………………………………………………..	

Contact numbers:

	Corporate: 	

	Direct: 		

	Mobile: 		

	Fax: 		
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The amendments and additions as set out below constitute the Special Provisions and shall be read in conjunction with the General Conditions.  In the event of any conflict between the provisions of the General Conditions and these Special Provisions, the Special Provisions shall prevail.

The following additions and amendments are made to the General Conditions.  References to Sub-Clause numbers are as they appear in the General Conditions.

	Sub-Clause
	Data to be given

	1.1.25
	Definition of “Country”

DELETE THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

““Country” means the Republic of South Africa in which the Site is located, where the Permanent Works are to be executed.”


	1.1.36
	Definition of “Employer’s Requirements”

ADD THE FOLLOWING AT THE END OF THIS SUBCLAUSE: 

““Employer’s Requirements” also means Specifications.”


	1.1.50
	“Local Currency” means the currency of the Republic of South Africa 

	1.1.84
	Definition of “Safety Regulations”

ADD A NEW SUBCLAUSE WITH NUMBER 1.1.84 AND ADD THE FOLLOWING:

““Safety Regulations” means the Employer’s safety regulations and all relevant safety requirements existing on the Site which the Contractor is required to follow.”


	1.1.85
	Definition of “Shall”

ADD A NEW SUBCLAUSE WITH NUMBER 1.1.85 AND ADD THE FOLLOWING:

““Shall” means that the Party or person referred to has an obligation under the Contract to perform the duty referred to.”


	1.1.86
	Definition of “May”

ADD A NEW SUBCLAUSE WITH NUMBER 1.1.86 AND ADD THE FOLLOWING:

““May” means that the Party or person referred to has the choice of whether to act or not in the matter referred to.”


	1.1.87
	Definition of “Notice”

ADD A NEW SUBCLAUSE WITH NUMBER 1.1.87 AND ADD THE FOLLOWING:

““Notice” means a written communication identified as a Notice and issued in accordance with the provisions of sub-clause 1.3.”


	1.1.88
	Definition of “Separate Contracts”

ADD A NEW SUBCLAUSE WITH NUMBER 1.1.88 AND ADD THE FOLLOWING:

““Separate Contracts” means separate Contract Agreements that the Employer have with other service providers that are either: providing a service to this Contract, or dependent upon a service from this Contract.”


	1.5
	Priority of Documents

DELETE SUB-CLAUSE 1.5 AND REPLACE WITH:

“The documents forming the Contract are to be taken as mutually explanatory of one another.  If an ambiguity or discrepancy is found, the priority shall be such as may be accorded by the governing law. The Employer’s Representative has authority to issue any instruction which he considers necessary to resolve an ambiguity or discrepancy.”


	2.1
	Right of Access to the Site

INSERT THE FOLLOWING AFTER THE FIRST SUB-PARAGRAPH OF THIS CLAUSE:

“The Main Contractor shall liaise and fully co-operate with any other Contractor appointed by the Employer to undertake the construction or maintenance of any works whatsoever and the operations of COJ, in order to gain access to the Site or any part thereof” 

“The Main Contractor shall not, whether directly or indirectly, cause the closure of any public road or any lanes forming part of the public road.  If and when the Main Contractor requires access to the Works or any part thereof which necessitates the closure of a public road or lanes forming part of a public road, he shall notify the Employer’s Representative, who shall, as soon as is reasonably possible, arrange for the closure of such road or lanes as is reasonably necessary to allow access to the Site or part thereof”


	2.4
	Employer’s Financial Arrangements

	
	DELETE THE FOLLOWING:

“The Employer shall submit, within 28 days after receiving any request from the Contractor, reasonable evidence that financial arrangements have been made and are being maintained which will enable the Employer to pay the Contract Price (as estimated at that time) in accordance with Clause 14.” 

	
	ADD THE FOLLOWING:

“If the Employer intends to make any material change to his financial arrangements, the Employer shall give notice to the Contractor with detailed particulars.”


	4.2
	Performance Security

AT THE END OF THE SECOND PARAGRAPH OF SUB-CLAUSE 4.2, INSERT:

“If the Performance Security is in the form of a bank guarantee, it shall be issued either (a) by a bank located in the Country, or (b) directly by a foreign bank acceptable to the Employer. If the Performance Security is not in the form of a bank guarantee, it shall be furnished by a financial entity registered, or licensed to do business, in the Country.”

AT THE END OF PARAGRAPH 3 INSERT THE FOLLOWING:

“The Employer shall not make a claim under the Performance Security except for amounts to which the Employer is entitled under the Contract in the event of:

(a) failure by the Contractor to extend the validity of the Performance Security as described in the preceding paragraph, in which event the Employer may claim the full or, in the case of an earlier reduction, the reduced amount of the Performance Security;

(b) failure by the Contractor to pay the Employer an amount due, as either agreed by the Contractor or determined under Sub-Clause 3.5 [Determinations] or Clause 20 [Claims, Disputes and Arbitration], within 28 days after this agreement or determination;

(c) failure by the Contractor to remedy a default within 28 days after receiving the Employer’s Notice requiring the default to be remedied; or

(d) circumstances which entitle the Employer to terminate under Sub-Clause 15.2 [Termination for Contractor’s Default], irrespective of whether Notice of termination has been given.”


	4.4
	Subcontractors

ADD THE FOLLOWING TO SUB-CLAUSE 4.4:

“Every Subcontract Agreement entered into between the Contractor and any Subcontractor shall contain the following provisions:
(1)	the Contractor shall be entitled to cede and assign and make over all his rights and obligations in terms of this Subcontract Agreement in favour of the Employer and shall notify the Subcontractor within 21 days of entering into any cession or assignment.

(2)	The Subcontractor shall be deemed, by signing this Subcontract Agreement, to give the Contractor and the Employer a non-terminable, transferable, non-exclusive royalty free licence to copy, use and communicate the Subcontractor’s documents for purposes of the Works.  This licence shall:

(a)	Apply throughout the actual or intended working life (whichever is the longer) of the relevant part of the Works; and

(b)	entitle any person, in lawful possession of the relevant part of the Works, to copy, use and modify the Subcontractor’s documents for purposes of completing, operating, maintaining, altering, adjusting, repairing and/or demolishing the Works; and

(c)	in the case of Subcontractor’s documents, which are in the form of computer programmes and other software, permit the use thereof on any computer of the Site, or any other place envisaged in the Contract, including the replacement of any computers supplied by the Contractor and/or the Employer; and

(d)	enable the Contractor to transfer all rights to the Employer and the Employer to re-let the Contract; and

(e)	enable the Employer to take over the whole or part of the Works and safely and properly operate and maintain the Works or any part thereof; and

(f)	enable the Employer, at the end of the Operation Service Period, to appoint another person for purposes of safely and properly operating and maintaining the Works or any part thereof; and

(g)	transfer to the Employer the licences and/or the right of use in respect of any computer programmes, software, design documents, codes and information of which a third party, other than the Subcontractor, holds proprietary rights and/or copyright so as to enable the Contractor and/or Employer to safely and properly operate and maintain the Works or appoint another person to safely and properly operate and maintain the Works or any part thereof.”

(3)	The Subcontractor shall ensure that, where necessary, the consent and/or licence for the use of any design, computer programme, software and other documents, which may be required for the safe and proper operation and maintenance of the Works, are obtained in favour of the Contractor and the Employer.”


	4.22
	Security of the site

REPLACE THE WORDS “Particular Conditions” WITH “Employer’s Requirements” IN THE SECOND SENTENCE OF THIS SUB-CLAUSE.


	4.27
	Parent Company Guarantees

INSERT THE FOLLOWING NEW SUB-CLAUSE:

During the Contract Period, the Contractor shall, to the extent required by the Employer in the Tender Document, maintain the parent company guarantees, if any, required in terms of the Tender Document.”


	5.1
	General Design Obligations

INSERT AT THE END OF THIS SUB-CLAUSE:

“The contractor shall design the works as per:
1. the Scope of Work of Volume 2B Part C3; 
2. the Drawings of Volume 2B Part C4; and
3. the Annexures of Volume 2B Part C5.”


	6.1
	Engagement of Staff and Labour

ADD THE FOLLOWING IN THIS SUB-CLAUSE:

“The Contractor shall give effect to the Laws of the Country and specifically relating to broad-based black economic empowerment and employment equity when deploying staff. The Contractor is required to provide the Employer with a local labour plan in ensuring that a minimum of 30% of works will be done by local, Employer’s Jurisdiction, citizens and/or SMMEs”

	6.8
	Contractor’s Superintendence

INSERT AT THE END OF THIS SUB-CLAUSE:

“A reasonable proportion of the Contractor’s superintending staff shall have a working knowledge of English

or the Contractor shall have a sufficient number of competent interpreters available on Site during working hours.”


	7.7
	Ownership of Plant and Materials

ADD THE FOLLOWING TO THIS SUB-CLAUSE:

“To the extent that the Contractor is unable, for any reason whatsoever, to transfer ownership in any Materials, the Contractor hereby grants to the Employer a licence, in perpetuity, to use such Materials.  The licence of use shall be the same as the terms and conditions in respect of the Employer’s use of the Contractor’s Documents set out in Sub-Clause 1.11 [Employer’s Use of Contractor’s Documents].”


	8.2
	Time for Completion

DELETE THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

“The Contractor shall complete the Design-Build of each Section in accordance with Sub-Clause 9.2 [Time for Completion of Design-Build], or as extended under Sub-Clause 9.3 [Extension of Time for Completion of Design-Build], and shall provide the Operation Service and/or Maintenance Service, as the case may be, for the period stated in the Contract Data.”


	8.3
	Programme

DELETE THE FIRST SENTENCE IN THE FIRST PARAGRAPH OF THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

“The Contractor shall submit a detailed time programme to the Employer’s Representative within 14 days after receiving the Notice under Sub-Clause 8.1 [Commencement Date and Effective Date].”

INSERT THE FOLLOWING AFTER THE SECOND SENTENCE OF THE FIRST PARAGRAPH OF THIS SUB-CLAUSE:

“The programme shall be compiled using the software specified in the Contract Data.”

IN THE FIRST PARAGRAPH OF THIS SUB-CLAUSE, DELETED THE WORD “and” AT THE END OF SUB-PARAGRAPH (E)(II), INSERT THE WORD “and” AT THE END OF SUB-PARAGRAPH (E)(III) AND INSERT THE FOLLOWING AFTER SUB-PARAGRAPH (E)(III) OF THIS SUB-CLAUSE:

“(iv) shall clearly identify the critical path;”

DELETE THE WORD “and” AT THE END OF SUB-PARAGRAPH (D) IN THE FIRST PARAGRAPH OF THIS SUB-CLAUSE.

ADD THE FOLLOWING SUB-PARAGRAPHS TO THE FIRST PARAGRAPH OF THIS SUB-CLAUSE:

“(f) shall identify key milestone areas as contained in the Contractor’s Proposal; and

(g) shall substantially correspond with the time programme included in the Contractor’s Proposal.”


	8.6
	Contract Completion Certificate

DELETE THE LAST SENTENCE IN THE SECOND PARAGRAPH AND REPLACE WITH THE FOLLOWING:

“The Employer may exercise the option to extend the Contract Period on a monthly basis for a further period up to a maximum of 12 months.

The Employer’s Representative shall advise the Contractor, in writing, in the 30th month of the Employer’s intention to exercise such option to extend the Contract Period.  The Contractor shall indicate its acceptance of the contract extension in writing by no later than 7 days after receipt the Employer’s representative’s notice of intention to extend the Contract Period. The price payable to the Contractor in respect of the extended Contract Period shall be calculated in accordance with the Rates and Prices quoted by the Contractor in the Contractor’s Proposal and shall be adjusted in accordance with Sub-Clause 13.8 [Adjustments for Changes in Costs].”


	9.1
	Commencement of Design Build

DELETE THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

“The Contractor shall commence the design and execution of the Works in accordance with the programme referred to in Sub-Clause 8.3 [Programme] and shall then proceed with the Design-Build with due expedition and without delay.”


	9.10
	Prolonged Suspension

DELETE THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

“If the suspension under Sub-Clause 9.7 [Suspension of Work] has continued for more than 82 days, the Contractor may request the Employer's Representative's permission to proceed.

If the Employer's Representative does not give permission within 28 days after being requested to do so, the Contractor may, by giving Notice to the Employer's Representative, treat the suspension as a variation under Clause 13 [Variations and Adjustments] of the affected part of the Works. These Works’ suspension may be lifted as a variation under Clause 13 [Variations and Adjustments].

The suspension of Works under Sub-Clause 9.7 [Suspension of Work] may be for the entire duration of the Contract Period as defined by Sub-Clause 1.1.15 [Contract Period].”


	9.13
	Failure to Complete

REPLACE WITH THE FOLLOWING:

“Should the Contractor fail to complete the Design-Build prior to the Cut-Off Date, the Employer may, at his sole option, either:

(a) arrange for the execution of the relevant affected part of the Design-Build by another person at the Contractor’s cost;

(b) permit the Contractor to continue the Design-Build for a further named period, with an absolute right to re-apply this Sub-Clause in the event that the Contractor fails to complete the Design-Build within the extended period; or

(c) terminate the Contract in accordance with Sub-Clause 15.2 [Termination for Main Contractor’s Default] and, if he so chooses, complete the work and subsequently execute the Operation Service and/or Maintenance Service, as the case may be, himself or by engaging others.

In either case, the Employer will be entitled to recover from the Contractor any direct loss incurred, including any loss resulting from the delayed operation of the Works, subject to the limitations contained in Sub-Clause 9.6 [Delay Damages Relating to Design-Build] and Sub-Clause 17.8 [Limitation of Liability].”


	10.2
	Commencement of Operation Service

DELETE THE FIRST PARAGRAPH AND REPLACE WITH THE FOLLOWING:

“Notwithstanding the issue of the Commissioning Certificate, the Operation Service shall not commence until the Contractor receives a written instruction to commence from the Employer's Representative. Such instruction shall be issued within 28 days of the date of issue of the Commissioning Certificate.”


	10.3
	Independent Compliance Audit

DELETE THIS SUB-CLAUSE.


	10.6
	Delays and Interruptions during the Operation Service

INSERT THE FOLLOWING IN SUB-PARAGRAPH (A) OF THIS SUB-CLAUSE:

“The amount of compensation that the Employer may recover as aforesaid shall be in addition to any payment adjustments which the Employer may be entitled to make by reason of the failure by the Contractor to reach the production outputs as contemplated in Sub-Clause 10.7 [Failure to Reach Production Outputs.”

INSERT THE FOLLOWING AFTER SUB-PARAGRAPH (B) OF THIS SUB-CLAUSE:

“(bA)	Delays or Interruptions caused by Exceptional Events

If there are any delays or interruptions during the Operation Service and/or Maintenance Service, as the case may be, which are caused by an Exceptional Event, the amount payable during the continuation of such Exceptional Event exceeding a period of 7 days from the date on which Notice of the Exceptional Event was given in terms of Sub-Clause 18.2 [Notice of Exceptional Event], or such other period agreed with the Employer, shall be reduced to an amount equivalent to an amount payable in respect of that part of the Operation Service and/or Maintenance Service, as the case may be, actually provided by the Contractor during such period after taking account of the effects of such Exceptional Event.  The Employer shall be entitled to recover the amount due by making a corresponding deduction from the next payment due to the Contractor.

The Contractor’s sole right to payment or otherwise in relation to the occurrence of an Exceptional Event shall be as provided in this sub-paragraph.

The Contractor and the Employer may agree in writing upon any modification to this sub-paragraph which may be equitable having regard to the nature of the Exceptional Event.

There will be no extension of the period of the Operation Service and/or Maintenance Service, as the case may be, as a result of any delay or interruption caused by an Exceptional Event.”


	10.7
	Failure to Reach Production Outputs

REPLACE THIS SUB-CLAUSE WITH THE FOLLOWING:

“10.7	Failure to Reach Production Outputs

In the event that the Contractor fails to achieve the production outputs required under the Contract, the Parties shall jointly establish the cause of such failure.

(a) If the cause of the failure lies with the Employer or any of his servants or agents, then, after consultation with the Contractor, the Employer shall give written instruction to the Contractor of the measures which the Employer requires the Contractor to take.

If the Contractor suffers any additional cost as a result of the failure or the measures instructed by the Employer, the Employer, subject to Sub-Clause 3.5 [Determinations] and Sub-Clause 20.1 [Contractor’s Claims], shall pay the Contractor his Cost Plus Profit.

(b) If the cause of the failure lies with the Contractor then, after due consultation with the Employer, the Contractor shall take all steps necessary to restore the output to the levels required under the Contract.

If the Employer suffers any loss as a result of the failure or the measures taken by the Contractor, the Contractor, subject to Sub-Clause 3.5 [Determinations] shall pay the Employer the performance damages specified in the Contract Data.

Unless otherwise stated in the Contract Data, if the failure continues for a period of more than 28 days and the Contractor is unable to achieve the required production output, the Employer may either:

(i)	continue with the Operation Service and/or Maintenance Service, as the case may be, at a reduced level of compensation determined in accordance with Sub-Clause 3.5 [Determinations]; or

(ii)	if the production outputs fail to reach the minimum values required in the Contract Data, give Notice to the Contractor not less than 21 days prior to terminating the Contract, in accordance with Sub-Clause 15.2 [Termination by Contractor’s Default].  In such an event, the Employer shall be free to continue the Operation Service and/or Maintenance Service, as the case may be, himself or by others.

(c) In the event that the Contractor exceeds the minimum performance requirements specified in the Employer’s Requirements, the Contractor shall be entitled to payment of the performance incentives and/or bonuses specified in the Employer’s Requirements.

Payment adjustment, whether negative or positive, shall be reflected in Payment Certificates as contemplated in Sub-Clause 14.7 [Issue of Advance and Interim Payment Certificates] and be deducted from or added to the payment of the Contractor.”


	10.10
	Maintenance Service

INSERT THE NEW SUB-CLAUSE AS FOLLOWS:

“The Contractor shall for the duration of the Operation Service Period, provide the Maintenance Service in accordance with the minimum requirements specified in the Employer’s Requirements so as to ensure that the Works are safely and properly operated.”


	11.1
	Testing of the Works

DELETE THE THIRD PARAGRAPH AND REPLACE WITH THE FOLLOWING:

“The Tests on Completion of Design-Build shall be carried out in the following sequence and are further detailed in the Employer’s Requirements:

a) factory acceptance tests, which shall include the technical and functional tests to demonstrate that each item and/or sub-item of the Permanent Works can execute its intended purpose as per the approved and/or conformant design at the premises of the Contractor within the Country;

b) integrated factory acceptance tests, which shall include the technical and functional tests of this Contract and Separate Contracts as indicated further in the Employer’s Requirements to demonstrate that each item and/or sub-item of the Permanent Works of this Contract and separate Contracts can execute its intended purpose as per the approved and/or conformant design at the premises of the Employer. Should the Contractor be delayed by any of the Separate Contracts, and the Contractor can prove that it impacts on its Critical Path as per submitted project programme of Sub-Clause 8.3, the Contractor will be allowed to continue the next tests;

c) site acceptance tests, which shall include the technical and functional tests to demonstrate that each item and/or sub-item of the Permanent Works can execute its intended purpose as per the approved and/or conformant design at Site;

d) integrated site acceptance tests, which shall include the technical and functional tests of this Contract and Separate Contracts as indicated further in the Employer’s Requirements to demonstrate that each item and/or sub-item of the Permanent Works of this Contract and Separate Contracts can execute its intended purpose as per the approved and/or conformant design at Site. Should the Contractor be delayed by any of the Separate Contracts, and the Contractor can prove that it impacts on its Critical Path as per submitted project programme of Sub-Clause 8.3, the Contractor will be allowed to continue the next tests; and

e) trial operation, shall also mean 30-day tests, which shall demonstrate that the Works or Section perform reliably and in accordance with the Contract for a period no shorter than thirty (30) days.


	11.2
	Delayed Tests on Completion of Design-Build

REPLACE THIS SUB-CLAUSE WITH THE FOLLOWING:

“11.2	Delayed Tests on Completion of Design-Build

If the Tests on Completion of design-Build are being unduly delayed by the Employer, Sub-Clause 7.4 [Testing] (fifth paragraph) shall be applicable.

If the Tests on Completion of Design-Build are being unduly delayed by the Contractor, the Employer’s Representative may by Notice require the Contractor to carry out such Tests within 14 days after receiving the Notice.  The Contractor shall carry out such Tests on the day or days within that period as the Contractor may fix and of which he shall give Notice to the Employer’s Representative.

If the Contractor fails to carry out the Tests on Completion of Design-Build within the period of 14 days, the Employer’s Personnel may proceed with the Tests at the risk and cost of the Contractor.  The Tests on Completion shall then be deemed to have been carried out in the presence of the Contractor and the results of the Tests shall be accepted as accurate.”


	11.8
	Joint Inspection Prior to Contract Completion

REPLACE THE WORDS “two years” WITH “6 months” IN THE FIRST PARAGRAPH OF THIS SUB-CLAUSE.


	13.1
	Right to Vary

REPLACE THE WORDS “prior to the issuing of a Commissioning Certificate” WITH THE WORDS “during the Contract Period” IN THE FIRST SENTENCE OF THE FIRST PARAGRAPH OF THIS SUB-CLAUSE.


	14.10
	Payment of Retention Money

REPLACE THE WORDS “The Contractor shall be entitled to include the second half of the Retention Money in the Final Statement Design-Build” WITH THE WORDS “The Contractor shall be entitled to the remainder of the Retention Money in the Final Statement Design-Build” IN THE LAST PARAGRAPH OF THIS SUB-CLAUSE.


	15.2
	Termination for Contractor’s Default

DELETE THIS SUB-CLAUSE AND REPLACE WITH THE FOLLOWING:

“The Employer shall be entitled to terminate the Contract if the Contractor:

(a) fails to comply with Sub-Clause 4.2 [Performance Security] or with a Notice under Sub-Clause 15.1 [Notice to Correct],

(b) abandons the Works or otherwise plainly demonstrates the intention not to continue performance of his obligations under the Contract,

(c) without reasonable excuse fails:

(i) to proceed with the Works in accordance with Sub-Clause 9.1 [Commencement of Design-Build] or Sub-Clause 10.2 [Commencement of Operation Service];

(ii) to comply with a Notice issued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial Work], within 14 days after receiving it;

(iii) 	fails to proceed with and bring to completion the Design-Build part of the Works, within the period stated in the Contract Data; or

(iv) fails to pay his employees, Subcontractor and suppliers punctually and fully;


(d) 	subcontracts the whole of the Works or assigns the Contract without the required agreement or subcontracts the Operation Service and/or Maintenance Service, as the case may be, or any parts of the Works in breach of Sub-Clause 4.4 [Subcontractors],

(e) either gives Notice to the Employer under Sub-Clause 4.25 [Changes in the Contractor’s Financial Situation] from which the Employer reasonably concludes that the Contractor will be unable to complete or fulfil his obligations under the Contract or, if the Contractor fails to give such a Notice, but the Employer in any event reasonably concludes that the Contractor will be unable to complete or fulfil his obligations under the Contract due to the Contractor’s financial situation,

(f) becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carries on business under a receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events,

(g) gives or offers to give (directly or indirectly, either before or during the currency of the Contract) to any person any bribe, gift, gratuity, commission or other thing of value, as an inducement or reward:

(i) for doing or forbearing to do any action in relation to the Contract; or
(ii) for showing or forbearing to show favour or disfavour to any person in relation to the Contract;

or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers to give (directly or indirectly) to any person any such inducement or reward as is described in this sub-paragraph (g) However, lawful inducements and rewards to the Contractor’s Personnel shall not give a right of termination;

(h) fails to complete the Design-Build by the Cut-Off Date stated in the Contract Data.

In any of these events or circumstances, the Employer may, not less than 14 days after giving Notice to the Contractor, terminate the Contract and expel the Contractor from the Site unless the Contractor cures the event or circumstance within the said 14 days.  However, in the case of sub-paragraph (f) or (g), the Employer may by Notice terminate the Contract immediately.

The Employer’s election to terminate the Contract shall not prejudice any other rights of the Employer, under the Contract or otherwise, including the right, notwithstanding Sub-Clause 4.4(1) above, to employ any of the Contractor’s Subcontractors to continue with the design and execution of the Works and/or the provision of the Operation Service and/or Maintenance Service, as the case may be.

The Contractor shall then leave the Site and deliver any required Goods, all Contractor’s Documents, and other design documents made by or for him, to the Employer’s Representative.  However, the Contractor shall use his best efforts to comply immediately with any reasonable instructions included in the Notice (i) for the assignment of any Subcontract Agreement as contemplated in Sub-Clause 4.4(1) above, and (ii) for the protection of life and property or for the safety of the Works.

After termination, the Employer may complete the Works and/or arrange for any other entities to do so.  The Employer and these entities may then use any Goods, Contractor’s Documents and other design documents made by or on behalf of the Contractor.

The Employer shall then give Notice that the Contractor’s Equipment and temporary Works will be released to the Contractor at or near the Site.  The Contractor shall promptly arrange for their removal, at the risk and cost of the Contractor.  However, if by this time the Contractor has failed to make a payment due to the Employer, these items may be sold by the Employer in order to recover his payment.  Any balance of the proceeds shall than be paid to the Contractor.”


	15.5
	Termination for Employer’s Convenience

THE SECOND PARAGRAPH OF SUB-CLAUSE 15.5 OF THE CONTRACT IS REPLACED BY THE FOLLOWING:

“Upon issuing a Notice to terminate under this Sub-Clause, the Employer shall immediately make arrangements to return the Performance Security to the Contractor, and the termination shall take effect 14 days after the date the Contractor receives the Notice, or 14 days after he receives the Performance Security, whichever is the later.  Upon issuing the Notice, the Employer shall immediately cease to have any right of use of any of the Contractor’s Documents, and shall forthwith return all and any such Contractor’s Documents to the Contractor.”


	17.4
	The Contractor’s Risks during the Operation Service Period

ADD THE FOLLOWING TO THIS SUB-CLAUSE:

“(c)	all risks relating to loss or damage of the Works and/or the Contractor’s Documents; and

(d)	all risks in respect of loss or damage to Employer’s Equipment.”

	20.10
	Disputes Arising during the Operation Service Period

REPLACE SUB-CLAUSE 20.10 WITH:

“Disputes arising during the Operation Service Period which cannot be resolved between the Parties shall be settled by a one person ad-hoc DAB ("Operation Service DAB"). Such person shall be jointly agreed and appointed by the Parties by the date 28 days after one Party has given Notice to the other Party of its intention to refer a Dispute to a DAB in accordance with Sub-Clause 20.10 [Disputes Arising during the Operation Service Period].

If the Parties cannot agree on the person who shall be the Operation Service DAB, then the person shall be appointed according to the provisions of Sub-Clause 20.4 [Failure to Agree Dispute Adjudication Board].

The agreement between the Parties and the Operation Service DAB shall incorporate by reference the General Conditions of Dispute Adjudication Agreement contained in the General Conditions of Contract, with such amendments as are agreed between them.
The terms of remuneration of the Operation Service DAB shall be mutually agreed upon by the Parties when agreeing the terms of appointment. Each Party shall be responsible for paying one-half of this remuneration.

The procedure for obtaining a decision from the Operation Service DAB shall be in accordance with the provisions of Sub-Clause 20.6 [Obtaining Dispute Adjudication Board's Decision], and the DAB shall give its decision no later than 84 days after receiving the response or, if no response is submitted, 105 days after receiving the reference and the supporting documentation from the Parties.

	
	The appointment of the Operation Service DAB shall expire 28 days after it has given its decision in writing to both Parties.

If either Party is dissatisfied with the decision of the Operation Service DAB, the provisions of Sub-Clauses 20.6 [Obtaining Dispute Adjudication Board's Decision], 20.7 [Amicable Settlement], 20.8 [Arbitration] and 20.9 [Failure to Comply with Dispute Adjudication Board's Decision] shall apply. “
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This Agreement made on the ______________________ day of __________________________ 20 ___

between	____________________________________________________________________

of	____________________________________________________________________

(herein called “the Employer”, of the one part,

and	________________________________________________ (name of Contractor)

of	________________________________________________ (address of Contractor)

(herein called “the Contractor”), of the other part:

Whereas the Employer desires that the Works known as ______________________________________

(name of Contract)

should be designed, executed, completed, commissioned, operated and maintained by the Contractor and has accepted a Tender from the Contractor for the design, execution, completion, commissioning, operation and maintenance of these Works, and the remedying of any defects therein,

The Employer and the Contractor agree as follows:

1.	In this Agreement, the words and expressions shall have the same meanings as are respectively assigned to them in the Conditions of Contract hereinafter referred to.

2.	The following documents shall be deemed to form and be read and construed as a part of this Agreement:

(a)	The Offer dated 	______________________________
(b)	The Acceptance dated 	______________________________
(c)	The Addenda No’s.	______________________________
(d)	The Conditions of Contract
(e)	The Employer’s Requirements
(f)	The Completed Schedules; and
(h)	The Contractor’s Proposal.

3.	In consideration of the payments to be made by the Employer to the Contractor as hereinafter mentioned, the Contractor hereby agrees with the Employer to design, execute, complete, commission, operate and maintain the Works and remedy any defects therein in conformity with the provisions of the Contract.

4.	The Employer hereby agrees to pay the Contractor, in consideration of the design, execution, completion, commissioning, operation and maintenance of the Works and the remedying of defects therein, the Contract Price at the times and in the manner prescribed by the Contract, and to grant the Contractor a royalty-free licence to enable the Contractor to operate and maintain the Works during the Operation Service Period.

In witness whereof the Parties hereto have caused this Agreement to be executed on the day and year first above written.




Signed by:	Signed by:


_______________________________________	____________________________________
(signature)	(signature)
for and on behalf of the Contractor in the	for and on behalf of the Employer in the
presence of Witness:	presence of Witness:



_______________________________________	____________________________________
(signature)	(signature)

Name:	______________________________	Name:	___________________________

Address:	______________________________	Address:	___________________________

Date:	______________________________	Date:	___________________________
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TO:

__________________________________________________________________ (“The Employer”)

Name of Contract/Contract No.:	___________________________________________________

Hereinafter referred to as (“the Contract”)

We have been informed that:	___________________________________________________
(name of Contractor)

(hereinafter called “the Contractor””

is your contractor for the above-named Contract which requires the Contractor to obtain a performance security.

At the request of the Contractor we:

_______________________________________________
(name of Bank) (hereinafter referred to as “the Guarantor”)

herein represented by:

________________________________________ and ________________________________________

In their respective capacities as

________________________________________ and ________________________________________

undertake to pay you, the Employer, any sum or sums not exceeding in total the amount of the Guarantor’s maximum liability from time to time as set out hereunder (“the Guaranteed Amount”) upon receipt by us of your first demand in writing with your written statement stating:

(a) that the Contractor is in breach of his obligations under the Contract; and

(b) the respect in which the Contractor is in breach.

The Guaranteed Amount shall vary from time to time as follows:

(1) For the Design-Build Period of the Contract:

R …………………. (…………………. Rand) (i.e. 10% of the Design-Build value of the Accepted Contract Amount) from and including the date of the issuing of this guarantee until up to and including the date of the issuing of the Section 3 Commissioning Certificate;

(2) For the Operation Service Period of the Contract:

(a) R ……….......... (……………………. Rand) (i.e. 10% of the Operation Service and Maintenance Service values of the Accepted Contract Amount) from and including the date of the issuing of this guarantee until up to and including the date of the issuing of the Section 1, Section 2 or Section 3 Commissioning Certificate (whichever is later) as defined in the Contract; and
(b) Reducing to R …………………….. (…………….. Rand) (i.e. 10% of the Maintenance Service value of the Accepted Contract Amount) from the date of the issuing of the Section 1, Section 2 or Section 3 Commissioning Certificate (whichever is later) until up to and including the date of the issuing of the Contract Completion Certificate.

This guarantee is neither negotiable nor transferable and is restricted to the payment of money only and will remain in full force and effect up to the issuing of the Contract Completion Certificate and the Guarantor’s liability shall at all times be limited to the varying Guaranteed Amount as stated above.

The guarantee shall be governed by and construed and interpreted in accordance with the laws of the Republic of South Africa.

The Guarantor’s liability under this guarantee is principal in nature and is not accessory to the Contract or to any other agreement or document.  The guarantee shall be in addition to and not a substitution for any other rights which the Employer may have under or by virtue of the Contract and may be enforced without having recourse to any such rights and without taking any steps or proceedings against the Contractor.

The Guarantor will pay on demand and will not determine the validity of the demand or the correctness of the amount demanded, or become a party to any claim or dispute of any nature which any party may allege.

The Employer shall be entitled to make partial and multiple demands under this guarantee, from time to time, in respect of partial and multiple performance by the Guarantor, up to the aggregate limit/s described above.

Each payment to be made by the Guarantor to the Employer shall be made free and clear of and without any withholding, deduction or set-off.  No amendment or consensual cancellation of this guarantee or any provision or term hereof or of any agreement, bill of exchange or other document issued or executed pursuant to or in terms of this guarantee and no settlement of any disputes arising under this guarantee shall be binding unless recorded in a written document signed by the Employer and the Guarantor.

Each provision of this guarantee is severable, the one from the other, and if at any time any provision is or becomes or is found to be illegal, invalid, defective or unenforceable for any reason by any competent court in any jurisdiction, the remaining provisions shall be of full force and effect and shall continue to be of full force and effect.


Thus done and signed at ________________________ on this ________ day of ______________ 20__.



	Signed by:
	
(Signature)
	Signed by:
	
(Signature)

	
	
(Name)
	
	
(Name)
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TO:

_______________________________________________ (“The Employer”)

Name of Contract/Contract No.:	_____________________________________________
Hereinafter referred to as (“the Contract”)

We have been informed that:	_____________________________________________
(name of Contractor)
(hereinafter called “the Contractor””

is your contractor for the above-named Contract which requires the Contractor to obtain a performance security.

At the request of the Contractor we:

_______________________________________________
(name of Bank) (hereinafter referred to as “the Guarantor”)

herein represented by:

________________________________________ and ________________________________________

In their respective capacities as

________________________________________ and ________________________________________

undertake to pay you, the Employer, any sum or sums not exceeding in total the amount of the Guarantor’s maximum liability from time to time as set out hereunder (“the Guaranteed Amount”) upon receipt by us of your first demand in writing with your written statement stating:

(a) that the Contractor is in breach of his obligations under the Contract; and

(b) the respect in which the Contractor is in breach.

The Guarantor’s liability in terms of this guarantee shall be limited to a maximum amount of R…………………….. (…………………… Rand) (i.e. 10% of the Design-Build value of the Accepted Contract Amount).

This guarantee is neither negotiable nor transferable and is restricted to the payment of money only and will remain in full force and effect from the date of issuing by the Guarantor up to and including the date of the issuing of the Section 3 Commissioning Certificate as defined in the Contract, or payment of the Guaranteed Amount, whichever is the later.

The guarantee shall be governed by and construed and interpreted in accordance with the laws of the Republic of South Africa.

The Guarantor’s liability under this guarantee is principal in nature and is not accessory to the Contract or to any other agreement or document.

The guarantee shall be in addition to and not a substitution for any other rights which the Employer may have under or by virtue of the Contract and may be enforced without having recourse to any such rights and without taking any steps or proceedings against the Contractor.

The Guarantor will pay on demand and will not determine the validity of the demand or the correctness of the amount demanded, or become a party to any claim or dispute of any nature which any party may allege.

The Employer shall be entitled to make partial and multiple demands under this guarantee, from time to time, in respect of partial and multiple performance by the Guarantor, up to the aggregate limit/s described above.

Each payment to be made by the Guarantor to the Employer shall be made free and clear of and without any withholding, deduction or set-off.

No amendment or consensual cancellation of this guarantee or any provision or term hereof or of any agreement, bill of exchange or other document issued or executed pursuant to or in terms of this guarantee and no settlement of any disputes arising under this guarantee shall be binding unless recorded in a written document signed by the Employer and the Guarantor.

Each provision of this guarantee is severable, the one from the other, and if at any time any provision is or becomes or is found to be illegal, invalid, defective or unenforceable for any reason by any competent court in any jurisdiction, the remaining provisions shall be of full force and effect and shall continue to be of full force and effect.

The Guarantor agrees that the High Court of South Africa, North Gauteng High Court, Pretoria, shall have jurisdiction in respect of any dispute arising from this guarantee and the Guarantor submits to the jurisdiction of the said court.

Thus done and signed at ________________________ on this ________ day of ______________ 20__.



	Signed by:
	
(Signature)
	Signed by:
	
(Signature)

	
	
(Name)
	
	
(Name)
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TO:

_______________________________________________ (“The Employer”)

Name of Contract/Contract No.:	_____________________________________________
Hereinafter referred to as (“the Contract”)

We have been informed that:	_____________________________________________
(name of Contractor)
(hereinafter called “the Contractor””

is your contractor for the above-named Contract which requires the Contractor to obtain a performance security.

At the request of the Contractor we:

_______________________________________________
(name of Bank) (hereinafter referred to as “the Guarantor”)

herein represented by:

________________________________________ and ________________________________________

In their respective capacities as

________________________________________ and ________________________________________

undertake to pay you, the Employer, any sum or sums not exceeding in total the amount of the Guarantor’s maximum liability from time to time as set out hereunder (“the Guaranteed Amount”) upon receipt by us of your first demand in writing with your written statement stating:

(a) that the Main Contractor is in breach of his obligations under the Contract; and

(b) the respect in which the Main Contractor is in breach.

The Guarantor’s liability in terms of this guarantee shall be limited to a maximum amount of R………………… (……………………. Rand) (i.e. 10% of the Operation Service and Maintenance Service values of the Accepted Contract Amount).

This guarantee is neither negotiable nor transferable and is restricted to the payment of money only and will remain in full force and effect from the date of issuing by the Guarantor up to and including the date of the issuing of the Contract Completion Certificate as defined in the Contract, or until replaced by a Performance Security, acceptable to the Employer, having full force and effect from the date of the issuing of the Section 1, Section 2 or Section 3 Commissioning Certificate (whichever is the later) as defined in the Contract, or payment of the Guaranteed Amount, whichever is the earlier.

The guarantee shall be governed by and construed and interpreted in accordance with the laws of the Republic of South Africa.

The Guarantor’s liability under this guarantee is principal in nature and is not accessory to the Contract or to any other agreement or document.

The guarantee shall be in addition to and not a substitution for any other rights which the Employer may have under or by virtue of the Contract and may be enforced without having recourse to any such rights and without taking any steps or proceedings against the Contractor.

The Guarantor will pay on demand and will not determine the validity of the demand or the correctness of the amount demanded, or become a party to any claim or dispute of any nature which any party may allege.

The Employer shall be entitled to make partial and multiple demands under this guarantee, from time to time, in respect of partial and multiple performance by the Guarantor, up to the aggregate limit/s described above.

Each payment to be made by the Guarantor to the Employer shall be made free and clear of and without any withholding, deduction or set-off.

No amendment or consensual cancellation of this guarantee or any provision or term hereof or of any agreement, bill of exchange or other document issued or executed pursuant to or in terms of this guarantee and no settlement of any disputes arising under this guarantee shall be binding unless recorded in a written document signed by the Employer and the Guarantor.

Each provision of this guarantee is severable, the one from the other, and if at any time any provision is or becomes or is found to be illegal, invalid, defective or unenforceable for any reason by any competent court in any jurisdiction, the remaining provisions shall be of full force and effect and shall continue to be of full force and effect.

The Guarantor agrees that the High Court of South Africa, North Gauteng High Court, Pretoria, shall have jurisdiction in respect of any dispute arising from this guarantee and the Guarantor submits to the jurisdiction of the said court.

Thus done and signed at ________________________ on this ________ day of ______________ 20__



	Signed by:
	
(Signature)
	Signed by:
	
(Signature)

	
	
(Name)
	
	
(Name)





[bookmark: _Toc493592119][bookmark: _Toc513388107]C1.3.5	AGREEMENT FOR DAB MEMBER

[All italicised text and any enclosing square brackets is for use in preparing the final form and shall be deleted from the final product.]

Name of Contract:	____________________________________________________________

This Agreement is made on the ________________________ day of ________________________ 20__

between

Name and address of Employer:	__________________________________________________

__________________________________________________

Name and address of Contractor:	_________________________________________________

__________________________________________________

Name and address of DAB Member:	_________________________________________________

__________________________________________________

Whereas the Employer and the Contractor have entered into a Contract and desire jointly to appoint the above-named member to act as the 1 Member DAB for the duration of the Contract Period,

and whereas the Member accepts the appointment:

The Employer, Contractor and Member jointly agree as follows:

1.	The conditions of this Dispute Adjudication Agreement comprise the “General Conditions of Dispute Adjudication Agreement” which are appended hereto, and the following provisions.  In these provisions, which include amendments and additions to the “General Conditions of Dispute Adjudication Agreement”, words and expressions shall have the same meanings as are assigned to them in the “General Conditions of Dispute Adjudication Agreement”.

2.	[details of any amendments or additions or deletions from the “General Conditions of Dispute Adjudication Agreement” should be given here or in an attachment hereto.]

3. In accordance with Clause 6 of the “General Conditions of Dispute Adjudication Agreement”, the Member shall be paid as follows:

(a) A retainer fee of ________________ per calendar month, and

(b) a daily fee of ____________ per day spent on Site visits, hearings and other time in connection with submissions to the DAB made in accordance with the provisions of the Contract between the Employer and the Contractor.

4. In consideration of these fees and other payments to be made by the Employer and the Contractor in accordance with Clause 6 of the “General Conditions of Dispute Adjudication Agreement”, the Member undertakes to act as the DAB Member in the capacity above-mentioned in accordance with the terms of the Dispute Adjudication Agreement.

5. The Employer and the Contractor jointly and severally undertake to pay the Member in consideration for his/her acting as the DAB Member as aforementioned in accordance with this Dispute Adjudication Agreement.

6. This Dispute Adjudication Agreement shall be governed by the laws of the Republic of South Africa.

	

Signed by:  _________________
(signature)
	

Signed by:  __________________
(signature)
	

Signed by:  _____________
(signature)

	for and on behalf of the Employer
	for and on behalf of the Contractor
	the Member

	in the presence of
	in the presence of
	in the presence of

	

Witness:  ___________________
(signature)
	

Witness:  ____________________
(signature)
	

Witness:  _______________
(signature)

	Name:  ____________________
	Name:  _____________________
	Name:  ________________


	Address:  ___________________
	Address:  ____________________

	Address:  ______________

	Date:  _____________________
	Date:  ______________________
	Date:  _________________





